REPUBLIC OF SERBIA 

TO THE CONSTITUTIONAL COURT 

BELGRADE 

Boulevard KRALJA ALEKSANDRA NO. 15 

In accordance with Article 93, paragraph 1 of the Law on Public Prosecutor’s Office (“Official Gazette of RS“, no.10/2023), I hereby submit an 

APPEAL TO THE CONSTITUTIONAL COURT

 AGAINST THE DECISION ON ELECTION FOR THE PUBLIC 

PROSECUTORIAL FUNCTION OF THE chief PUBLIC PROSECUTOR

THE APPELLANT:
_________________________________________________ (first and last name)

 ______________________________________________ (place of temporary or permanent residence)

 ___________________________ (personal identification number)

___________________ (contact telephone and e-mail address)
AGAINST 

      High Prosecutorial Council – RS, specifically against the Decision of the High Prosecutorial Council on election for the chief public prosecutorial function at the session held on June 19, 2023, published in the Official Gazette of RS, no. 52/2023 of June 23, 2023. 
Make a reference to the decision it applies to – which competition, for which position, and the date it was announced

Copy of the contested act should be attached. 
Reasons for the appeal and statements regarding infringement of the law:

In the process of deciding on the election for the public prosecutorial function of the chief public prosecutor, the High Prosecutorial Council failed to apply and incorrectly applied the provisions of the Law on Public Prosecutor’s Office (“Official Gazette of RS,“ no.10/2023), the Constitution of the Republic of Serbia and the European Convention for the Protection of Human Rights and Fundamental Freedoms.

· In the process of deciding on the election for the public prosecutorial function of the public prosecutor, the High Prosecutorial Council failed the apply Article 88, paragraph 3 and Article 128, paragraph 1 of the Law on Public Prosecutor’s Office (“Official Gazette of RS“, no.10/2023). 

· In the process of deciding on the election for the public prosecutorial function of the public prosecutor, the High Prosecutorial Council failed the apply Article 92, paragraph 1 and failed to apply Article 151, paragraph 2 of the Law on Public Prosecutor’s Office (“Official Gazette of RS,“ no.10/2023). 

· In the process of deciding on the election for the public prosecutorial function of the public prosecutor, the High Prosecutorial Council failed the apply the rights and the principles on the right to a fair trial, as referred to in Article 32, paragraph 1 of the Constitution of the Republic of Serbia, and Article 6, paragraph 1 of the European Convention for the Protection of Human Rights and Fundamental Freedoms.

Rationale

The relevant decision of the High Prosecutorial Council on election for the function of the chief public prosecutor was adopted in accordance with the Law on Public Prosecutor’s Office (“Official Gazette of RS“, no.10/2023), and the procedure that preceded the decision on election had been implemented pursuant to previously applicable Law on Public Prosecutor’s Office ("Official Gazette of RS", no. 116/08, 104/09, 101/10, 78/11 – other law, 101/11, 38/12 - CC, 121/12, 101/13, 111/14 - CC, 117/14, 106/15 and 63/16 - CC). 

In accordance with Article 150, paragraph 1 of the Law on Public Prosecutor’s Office (“Official Gazette of RS“, no.10/2023), the proceeding initiated in accordance with the provisions of previously applicable Law on Public Prosecutor’s Office, which has not been completed until the date of constitution of the High Prosecutorial Council, shall be completed based on the provisions of this law. 

It is indisputable that the proceeding of election of the public prosecutors was initiated in accordance with the provisions of previously applicable Law on Public Prosecutor’s Office since the competition was announced on __________. Before commencement of application of the Law on Public Prosecutor’s Office (“Official Gazette of RS“, no.10/2023), in accordance with previously applicable law, all the actions that preceded the election were completed: announcement, submission of applications, collection of data and opinions and interviews with the candidates. The decision on election was adopted after the constitution of the High Prosecutorial Council, pursuant to the provisions of the Law on Public Prosecutor’s Office (“Official Gazette of RS“, no.10/2023).

Failure of the High Prosecutorial Council to apply Article 88, paragraph 3 and Article 128, paragraph 1 of the  Law on Public Prosecutor’s Office (“Official Gazette of RS,“ no.10/2023) 

In the process of deciding on election of the public prosecutor for public prosecutorial function, High Prosecutorial Council failed to apply the Article 88, paragraph 3 and Article 128, paragraph 1 of the Law on Public Prosecutor’s Office  (“Official Gazette of RS“, no.10/2023). In accordance with the stated provisions, before the decision on election for the public prosecutorial function as for the public prosecutors, it is mandatory for the High Prosecutorial Council to obtain the opinion of the collegium of the public prosecutor’s office where the candidate previously worked, as well as for the collegium of the public prosecutor’s office to provide an opinion on the candidate for the chief public prosecutor or for the public prosecutor in their own or directly lower public prosecutor’s office. 

These provisions constitute new competences of the collegium of the public prosecutor’s office compared to previous legal solution. Previously applicable Law on Public Prosecutor’s Office recognized the possibility of providing opinion only on the candidates for the positions of deputy public prosecutors in their own or directly lower public prosecutor’s office, but that was not the obligation of the collegium, nor was the State Prosecutorial Council under obligation to obtain this opinion. When applying the Law on Public Prosecutor’s Office (“Official Gazette of RS“, no.10/2023), in the process of deciding on the election, the High Prosecutorial Council did not have the ability to choose whether it would or would not request the opinion of the collegium on the candidates for the chief public prosecutor, but was under obligation to do so. 
The fact that pursuant to previously applicable law, that obligation did not exist is not of significance since the High Prosecutorial Council made the decision on election applying the Law that explicitly stipulates this obligation. Thus, the opinion of the collegium is a part of the procedure of the election for public prosecutorial function and ignoring of the relevant provisions constitutes a gross infringement of the legal procedure in the process of election for the public prosecutorial function of the chief public prosecutor. 

Successive application of previously applicable and currently applicable Law on Public Prosecutor’s Office did not leave much space for legal experimentation, considering preciseness and clarity of transitional and final provisions – of Article 150, paragraph 1 and Article 153 of the Law on Public Prosecutor’s Office (“Official Gazette of RS“, no.10/2023). Legal concluding of the High Prosecutorial Council, based on which certain provisions of the applicable law (those that refer to the opinion of the collegium) should not be applied since the proceeding was undertaken in accordance with the provisions of previously applicable law, which did not stipulate this obligation, is unacceptable. Such interpretation leads to legally unsustainable standpoint that the applicable does not need to be applied, since it is contrary to previously applicable law, which cannot be applied. 

Failure of the High Prosecutorial Council to apply Article 92, paragraph 1 and omission to apply Article 151, paragraph 2 of the  Law on Public Prosecutor’s Office  (“Official Gazette of RS“, no.10/2023) 

The High Prosecutorial Council failed to apply Article 92, paragraph 1 of the Law on Public Prosecutor’s Office (“Official Gazette of RS“, no.10/2023), which stipulates that the High Prosecutorial Council shall adopt a decision on election of the chief public prosecutor and public prosecutor for public prosecutorial function, which must be elaborated. Pursuant to this provision, an elaboration is an integral part of the decision, unlike previous legal solution based on which the State Prosecutorial Council was only under obligation to submit a list to the Government with one or more candidates for the election for the function of the public prosecutor. This list did not have to be elaborated, more so because the Government was the authorized proposer and not the State Prosecutorial Council, and the National Assembly was in charge of the election.
In accordance with the previously applicable law, the State Prosecutorial Council was a specific pre-proposer of the candidates to the Government without the obligation of the pre-proposer to provide elaboration. When deciding on the election of the candidates for the public prosecutors, the National Assembly was led by the proposal of the Government, as an authorized proposer. The pre-proposal of the State Prosecutorial Council could have been regarded by the National Assembly as a political argument in the discussion, but not as a legal argument. Thus, the National Assembly could have fully disregarded the contents and arguments of the pre-proposals of the State Prosecutorial Council. 
The distance between the decision of the State Prosecutorial Council on pre-proposal from the decision of the National Assembly, as well as the fact that there was no obligation to elaborate the opinion on the candidates, was somehow distancing the prosecutorial council from the decision on election of heads of public prosecutor’s offices and, in good faith, decreased the liability for the rendered decision on election of the heads of public prosecutor’s offices.

Since the current law, for the first time, prescribes a legal remedy against the decision on election for public prosecutorial function, it is undisputable that the elaboration of the decision on election has a specific significance. Elaborated decision prevents rendering of the decision based on non-objective and biased criteria. Therefore, the elaboration now becomes the central focus of each appeal to the Constitutional Court against a decision on election for public prosecutorial function. It must contain clear explanation as to why the High Prosecutorial Council selects certain candidate, and not some other one, that is, with precise description of the advantages of the elected candidate compared to the others that have not been elected. In the practice of the European Court of Human Rights, judicial councils are considered as tribunals
, which have the obligation to apply the standards from the right to a fair trial, which has been confirmed by the decision of the Constitutional Court
, making the obligation to elaborate the decision that much more significant. The Constitutional Court has an established practice that the right to an elaborated decision, as one of the elements of the right to a fair trial, includes stating of clear, sufficient and understandable reasons the decision is based on, and also provides a guarantee to a party that their statements and evidence have been examined and that such a decision could be evaluated based on the appeal.

Having in mind that the Constitutional Court now has the jurisdiction to decide on the appeals against the decisions of the High Prosecutorial Council, it is undisputable that the Constitutional Court must evaluate whether the standards of the European Court of Human Rights in regards to the activities of this prosecutorial council as “independent and impartial tribunal established pursuant to the law”, that is, application of the right to a fair trial  by this authority, have been fulfilled.
In the elaboration, the High Prosecutorial Council stated the reasons why two laws were successively applied in the process of election for public prosecutorial function. Thus, the elaboration contains the total of seven paragraphs, where only one refers to the reasons for the election of the candidates. Therefore, the elaboration of the entire decision does not refer to the election of the candidates, but the elaboration of the election in the context of the legal changes. It is undisputable that the process of election should be an integral part of the elaboration, but the purpose of the procedure is election of the best candidates, so the focus of the elaboration should be on the quality of the candidates, and on the procedure to the extent the procedure guarantees objectivity and impartial approach in the process of election.

In the elaboration of the decision on election, the High Prosecutorial Council uses the sentence, as follows: “In the election process, the State Prosecutorial Council established the level of failure to meet the criteria based on the measures that include evaluation of professional qualifications and capabilities, presentation of the organizational program and improvement of the work of the public prosecutor’s office, used to determine the ability of the candidates for organization of the work, understanding of the work of prosecutorial administration, efforts to preserve the reputation of the public prosecutor’s office in public and other measures of significance for the work of the public prosecutor’s office they apply for.“ With the provision of this generic elaboration, the High Prosecutorial Council failed to specify how and based on which facts such conclusions were made, nor why the elected candidates were evaluated as better in each of the categories compared to the other candidates. The above referred sentence, which intends to be an explanation of the decision on election, significantly resembles the elaborations of the State Prosecutorial Council on “other candidates which were better at meeting the election criteria“ in the process of general election in 2010, which is the subject of the legal standpoint
 already provided by the Constitutional Court. As a reminder, the Constitutional Court adopted a legal standpoint based on which the decisions of the prosecutorial council (then State Prosecutorial Council) had to contain individualized reasons that are based on the criteria of the laws and bylaws.

The aim of the elaboration of the decision is to persuade every person the decision refers to, as well as professional and general public, that the decision was not made arbitrarily and that fairness has not been infringed in the process of election. In addition, the goal of the elaboration of the decision is to assure each candidate that he/she had equal chances for success and that the High Prosecutorial Council has heard the arguments of each candidate with the same attention, which decreases suspicion of the candidates in respect of the decision on election.

If reference to such a sentence, which seems more like a declamation, rather than an opinion on the elected candidates, becomes the practice of the High Prosecutorial Council, this would make the provision on elaboration of the decisions senseless. Since the repetition of the same sentence in each decision of the High Prosecutorial Council could hardly be understood as legal and factual elaboration of the decision. In such a case, legal remedy – appeal to the Constitutional Court would turn into an inefficient legal remedy. This because if there is no elaboration of the decisions, it is not possible to provide legal and factual arguments against such a decision.
 Simply stated, the reasons for the decision must have the quality which enables effective use of each existing right to an appeal
.

In the earlier decision
, the Constitutional Court adopted the standpoint that in the process of election for the public prosecutorial function, the prosecutorial council is under obligation to apply the principle of equality of arms as one the main aspects of the right to a fair trial. The standpoint of the Constitutional Court was that this principle was applied, both in respect of proving or contesting of worthiness, as well as the criteria of professional qualifications and capabilities. Since the principle of equality of arms applies during the entire procedure, which includes the proceeding upon appeal, it is undisputable that the precondition for exercising of this principle is existence of the elaborated decision, since the right to equality of arms primarily entails the right of the parties to deliberate before a court.

Should the Constitutional Court find that the stated sentence, and which has a tendency to become circular and aims to elaborate the election of the candidates in the decision of High Prosecutorial Council, meets the criteria of legal and factual elaboration of the decision on election, that would cause the fear regarding effectives of the appeal to the Constitutional Court, but also the issue of infringement of other rights guaranteed by the Constitution of the Republic of Serbia and the European Convention on Human Rights and Fundamental Freedoms would be raised. Thus, there might by an issue of possible infringement of the right to equal protection and legal means referred to in Article 36 of the Constitution of the Republic of Serbia and the right to an effective remedy referred to in Article 13 of the European Convention on Human Rights and Fundamental Freedoms; right to participate in management of public affairs under equal conditions referred to in Article 53 of the Constitution; right to a fair trial referred to in Article 32 of the Constitution and Article 6 of the European Convention; prohibition of discrimination referred to in Article 21 of the Constitution, Article 14, and in reference to Articles 6, 8 and 13 of the European Convention and the principle of the general prohibition of discrimination referred to in Article 1 of the Protocol 12 to the European Convention, as well as the right to information referred to in Article 51 of the Constitution and the freedom of expression referred to in Article 10, paragraph 1 of the European Convention. 

In accordance with Article 151, paragraph 2 of the Law on Public Prosecutor’s Office, the bylaws adopted in accordance with previously applicable Law on Public Prosecutor’s Office apply until adoption of the bylaws pursuant to the applicable law, unless they are contrary to the applicable law. 

In accordance with previously applicable law, the procedure of proposal of the candidates to the Government for the election to the position of the head of the public prosecutor’s office was prescribed by the Rulebook on the criteria and measures for evaluation of professional qualifications, capabilities and worthiness of the candidates in the process of proposal and election of the holders (“Official Gazette of RS”, no. 116/08, 104/09, 101/10, 78/11-other law, 101/11, 38/12 - CC, 121/12, 101/13, 111/14 -CC and 117/14) in chapter IV (from Article 15 to Article 22). This chapter is titled “Criteria and measures for proposal of the candidates for election”. Thus, the criteria and the measures, as well as the procedure for their evaluation, are stipulated for the purpose of proposing of the candidates to the Government, and not for the purpose of election of the candidates. It is undisputable that in the future, the High Prosecutorial Council will have to adopt a bylaw which would fully change the procedure of election of the chief public prosecutors considering the new competence for their election. Having in mind all above stated, it is incontestable that the undertaken actions, that preceded the creation of the ranking list of candidates for the chief public prosecutors, including the establishing of the ranking list of candidates, were done in accordance with the rulebook which is directly contrary to the currently applicable law. The High Prosecutorial Council thus elected the chief public prosecutors after undertaken procedure in accordance with the bylaw which is directly contrary to the provisions of the applicable law. 
The fact is that the High Prosecutorial Council did not directly refer to the provisions of the relevant rulebook when deciding on the election. It is also undisputable that the High Council confirmed that the State Prosecutorial Council, upon completed procedure, had established that the elected candidates had the highest level of criteria and measures met. Thus, it is undisputable that he High Prosecutorial Council failed to undertake any of the activities on evaluation of the candidates, but the entire evaluation of the quality of candidates was done by the State Prosecutorial Council. The fact that the High Prosecutorial Council failed to explicitly refer to the relevant rulebook does not mean that it did not apply it, because the decision of the High Prosecutorial Council arises solely from its application. Therefore, the High Prosecutorial Council only formally did not refer to the relevant rulebook, but incorporated all the actions undertaken in accordance with it in its decision on election. Since the election procedure is the subject of the application of the rule on fair trial in the context of Article 6, paragraph 1 of the European Convention on Human Rights (which will be discussed further below), it is important to remind that when evaluating whether the proceeding is fair cannot be observed partially, but it is observed as a whole, from the beginning until its completion, including deciding upon legal remedies.
 It is also important to remind that correct application of Article 6 does not entail only procedural guarantees, but substantial guarantees of the fair procedure.

Failure to apply the rights and principles from the right to a fair trial in the context of Article 32, paragraph 1 of the Constitution of the Republic of Serbia and Article 6, paragraph 1 of the European Convention on Human Rights and Fundamental Freedoms with special  reference to the principle of impartiality 


We have previously reminded of fact that in the practice of the European Court of Human Rights, judicial councils are considered to be tribunals within the meaning of the autonomous term of “independent and impartial tribunal established in accordance with the law “. 
 In addition, we have reminded of the fact that the Constitutional Court adopted the standpoint “that, based on the nature of its jurisdiction and authorities, the State Prosecutorial Council also has the capacity of a specific “court” (tribunal), because it directly decides on the rights and obligations of the holders of public prosecutorial functions (their status and position), so its decisions and the proceedings within which they are made are subject to the requirements of fair trial. Thus, the Constitutional Court finds that the provisions of Article 32, paragraph 1 of the Constitution are significant for deciding on the submitted appeal, guaranteeing everyone the right to independent, impartial and legally established court, fair trial within reasonable time, public gatherings and decision on their rights and obligations.“ 


It is useful to remind that, in this respect, the practice of the European Court of Human Rights has been fully crystalized, particularly after the decision of the Grand Chamber of 2007 in the case Vilho Eskelinen.
 The so called Eskelinen test established the assumption that Article 6, paragraph 1 of the Convention always applied in the proceedings between the holders of judicial functions and the state, on all the matters of their status, which was undisputedly confirmed by later decisions that referred to the proceedings before judicial councils
. The practice of the European Court of Human Rights has shown that this legal presumption is almost impossible to contest. There are other political and legal reasons that have led to strengthening of the standpoint of the European Court of Human Rights in regards to protection of judges and prosecutors in the proceedings led in regards to their rights and obligations. One of the reasons is the influence of the Court of Justice of the European Union on the decisions of the European Court of Human Rights, as well as the fact that the Court of Justice of the European Union  has become the creator of the judicial standards for all Member States, and the states in the process of accession, and all for the purpose of providing the conditions for mutual recognition of judicial decisions and judicial cooperation.


Based on the above stated, it could be concluded that when the High Prosecutorial Council renders a decision on election for public prosecutorial function, it is under objurgations to apply the rights and principles from the right to a fair trial referred to in Article 32, paragraph 1 of the Constitution and Article 6, paragraph 1 of European Convention for the Protection of Human Rights and Fundamental Freedoms. In the previous paragraphs, we have elaborated the infringement of the implicit rights from the right to a fair trial – right to elaborated decision and principle of the equality of arms. In the text below, we will focus on the infringement of the principle of immediacy, as one of the implicit principles from the group of rights to a fair trial, as well as the right to an impartial court. 

Infringement of the principle of immediacy 
It is undisputable that there is a legal continuity between the State Prosecutorial Council and the High Prosecutorial Council, which also stems from Article 150 of the current Law on Public Prosecutor’s Office. This Law stipulates that the proceedings initiated in accordance with the provisions of the previously applicable Law on Public Prosecutor’s Office, and which have not been completed until the date of establishing of the High Prosecutorial Council, shall be completed pursuant to the provisions of currently applicable law. Thus, it is undisputable that the proceedings initiated before the State Prosecutorial Council could be continued and completed by the High Prosecutorial Council. 

Although there is a legal continuity between these two bodies, it is also undisputable that their membership has significantly changed. Thus, more than 1/3, more precisely 36% of the members of the High Prosecutorial Council were not previously the members of the State Prosecutorial Council. This change in the members of the prosecutorial council has led to the change of the relations within this authority. As a reminder, the decisions of the High Persecutorial Council are adopted by a qualified majority of eight votes, unlike the State Prosecutorial Council where the decisions were adopted by simple majority of six members. In order for a decision to be adopted by the new High Prosecutorial Council, it is necessary for some of the newly elected members to vote, that is, such a decision cannot be adopted only if the “old” members from the State Prosecutorial Council voted for it. 

Having in mind all above stated, it is justifiable to raise the question of subjective immediacy in the deciding of the High Prosecutorial Council based on the proceeding undertaken by the State Prosecutorial Council. The fact that this worry is founded is confirmed by the facts that the elaboration of the decisions on election for public prosecutorial function state that “State Prosecutorial Council has established that the elected candidates possess the highest level of communication skills, readiness for execution of the public prosecutorial function and professional integrity“. Thus, the quality of the candidates was confirmed by the State Prosecutorial Council, and not by the High Prosecutorial Council. The High Prosecutorial Council has not provided any arguments as to whether it accepted the findings of the State Prosecutorial Council as its own. Based on this, it can be concluded that the High Prosecutorial Council does not have the standpoint in terms of the quality of candidates, nor has it “established” anything in terms of the quality of the candidates, but only formally implemented the will of the legal predecessor, the State Prosecutorial Council. Such legal logic leads to loss of connection between the procedure and responsibility for the decision, as well as between the candidates and the authorities that elect them, since the candidates had presented themselves to one authority, and they were elected by another one. 

It is undisputable that the High Prosecutorial Council has the right to fully use all the documents of the State Prosecutorial Council in the decision making process, but the decision on election must essentially be the decision of the High Prosecutorial Council, and not the decision of the State Prosecutorial Council which is only declaratively announced by the High Prosecutorial Council due to the change to the law. 

In addition to above stated, having in mind the principle of immediacy and major changes in the membership and the relationship between the powers of the prosecutorial council, this could lead to another issue. Should the commissions for interviews with the candidates reflect the members of the prosecutorial council, that is, whether the commissions selected by the State Prosecutorial Council reflect the membership and relationship of powers within the High Prosecutorial Council? The commissions present some kind of internal intermediary between the candidates and the bodies that elect them. Since the changes occurred within the body that elects the candidates, it is reasonable to question the legitimacy of that intermediary, that is, of the commission. In order to overcome the stated problem, there was a possibility for the High Prosecutorial Council to select new commissions for interviews with all the candidates or to allow the candidates to respond as to whether they accepted the evaluation of the State Prosecutorial Council or they wanted to have the interviews with a new commission established by the High Prosecutorial Council. 
When evaluating this, we should keep in mind the fact that on June 19, 2023, the High Prosecutorial Council adopted the decision on election of principal public prosecutors based on the announcement published on December 24, 2021. Therefore, it took more than 18 months as of the announcement of the competition until adoption of the decision. The proceedings before the State Prosecutorial Council lasted unreasonably long, without objective reasons for such actions, since the interviews with the candidates were done directly upon announcement of the competition. Thus, the problem is a long period between implementation of the activities in the process of election, which includes interviews with the candidates and the decision on election. In this longer period, there could have been a series of changes in working and professional biographies of the candidates of significance for rendering of the decision on election. 

Infringement of the principle of impartiality 


The proceeding before the State Prosecutorial Council, had a legal component, but was also in the shadow of the political component since the authorities competent for proposal and election of public prosecutors were Government and National Assembly. The existence of this political element could have impacted the motives of the State Prosecutorial Council when submitting the pre-proposal to the Government or at least leave an impression of existence of such motives. Namely, for the purpose of effective functioning of public prosecutorial systems, it was in the interest of the State Prosecutorial Council for the public prosecutors to be elected, and since their election depended on the Government and the majority in the Parliament, that is, of the political will of the ruling majority, there could haven an impression that the candidates included in the pre-proposal were only those ones evaluated by the State Prosecutorial Council to have a chance for election, including that they were acceptable for the ruling majority. 
In addition, existence of this political element could have discouraged possible candidates from applying at all, if they did not believe in the possibility of support by the ruling majority. 

Since new changes to the Constitution and new legal solution exclude political component from the election of the chief public prosecutors, each action in the process of election of the heads of public prosecutor’s offices, previously undertaken by the State Prosecutorial Council, could be considered as problematic from the perspective of fairness of the procedure. This is due to the fact that the process of election before the State Prosecutorial Council was initiated and undertaken in the shadow of the political component of the election. There might be an impression that the shadow of the political component of the election impacted the standpoint of the State Prosecutorial Council in respect of the quality of candidates. Thus, the existence of the mentioned political component could have impacted creation of an impression of favoritism of the prosecutorial council in regards to the quality of candidates. 

The goal of constitutional changes was a complete exclusion of the political competent from the process of election of heads of public prosecutor’s offices, that is, depoliticization of election of judges and prosecutors. Having in mind all above stated, it is justifiable to ask a question whether the High Prosecutorial Council provided sufficient guarantees that the decision on election of the chief public prosecutors, arising from the proceeding undertaken in the shadow of the political component, was impartial. 

The issue of the significance of impartiality of a judge was also considered in the practice of the European Court on Human Rights in the case Piersack v Belgium.
 In this case, the European Court of Human Rights defined impartiality as absence of partiality and bias. Impartiality is tested in two ways: subjective and objective test. The objective test establishes whether a specific judge has offered in his/her work such level of guarantees required to exclude any legitimate doubt in regards to his/her impartiality.
 Objective test is focused on the image the judge creates of himself/herself as a professional, that is, of  his/he professional conduct. Objective impartiality is not assumed, but expressed in professional actions of a judge. 
Since the autonomous term of tribunal applies to judicial councils, it is undisputable that all the members of the High Prosecutorial Council, as well as this entire authority, are subject to the obligation of objective impartiality. In accordance with the above stated, the High Prosecutorial Council was under obligation to, when deciding on the candidates for principal public prosecutors in the process initiated pursuant to previously applicable law, show clear distance of this authority. Since the entire process, pursuant to previously applicable law, was in the shadow of a political component, the only correct solution that would have removed every doubt in terms of partiality, was annulment of the competition for principal public prosecutors and publishing of the new competition. This action would have been in the spirit of the obligation of the tribunals in democratic societies, and that is to inspire trust of public in fairness of the process.

As a note, the above stated would not impact functioning of public prosecutor's offices, since all public prosecutor's offices where principal public prosecutor have not been elected  have appointed acting principal public prosecutor.

REQUEST FROM THE CONSTITUTIONAL COURT: 

The appeal of _________________ before ethe Constitutional Court submitted by the appellant against the Decision of the High Prosecutorial Council on election for the function of the public prosecutor at the session held on June 19, 2023, published in the “Official Gazette of RS“, no. 52/2023 of June 23, 2023 is adopted, and the decision of the High Prosecutorial  Council on election for the public prosecutorial function of the public prosecutor of ______________ is annulled.

Attached: copy of the contested act 
In Belgrade, ______________________
Appellant 

____________________
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